IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CGEB OCCUPATI ONAL THERAPY, | NC., : ClVIL ACTION
Plaintiff :

V.
RHA/ PENNSYLVANI A NURSI NG HQOVES,

INC., et al., :

Def endant s : No. 00-4918

Newcomer, S.J. Decenber , 2001

MEMORANDUM

Presently before the Court is Plaintiff CGB
Cccupational Therapy, Inc.’s Mtion for Reconsideration and
Def endant Sunrise Assisted Living Inc.’s Response thereto. For
t he reasons set forth below, this Court will grant plaintiff’'s

Mboti on for Reconsi derati on.

BACKGROUND

Plaintiff CG Cccupational Therapy, Inc., d/b/a CGEB
Rehab, Inc.,(“CGE") a Pennsylvania corporation, is a provider of
rehabilitation services for long termcare and assisted |iving
facilities. Initially, the defendants in this action consisted
of the following parties: (1) Sunrise Assisted Living, Inc.
(“Sunrise”), which manages skilled nursing and assisted |iving
facilities; (2) Synphony Health Services, Inc. (“Synphony”),
whi ch provi des physical, occupational and speech therapy
rehabilitation services in skilled nursing facilities; (3)

RHA/ Pennsyl vani a Nursing Honmes, Inc., d/b/a Prospect Park



Rehabilitation Center, Prospect Park Rehabilitation Center,
Prospect Park Health and Rehabilitation Residence, (“Prospect”),
whi ch operates as a skilled nursing facility in Prospect Park,
Pennsyl vani a; (3) RHA/ Pennsyl vania Nursing Hones, Inc., d/b/a
Penbr ooke Nursing and Rehabilitation Center and Penbrooke Nursing
Rehabilitati on Residence, and f/k/a West Chester Arns Nursing and
Rehabilitation Center, ("“Penbrooke”), which operates as a skilled
nursing facility in Prospect Park, Pennsylvania; and, (4) RHA
Health Services Inc., (“RHA’), which provides managenent services
to skilled nursing and assisted living facilities.

Since the commencenent of this action, plaintiff has
settled its clains against the RHA Defendants. |In addition,
Def endant Synphony filed for bankruptcy, causing plaintiff’s
cl ai s agai nst Defendant Synphony to be stayed under the
automatic stay provisions of the Bankruptcy Code. Therefore,
this Court chooses to outline only those facts relevant to
plaintiff’s clains agai nst Defendant Sunrise, as they are the
facts pertinent to notion currently before the Court.

The rel evant events of the Conplaint date back to
January 1, 1995. It was at that tine Plaintiff CG and Def endant
Penbr ooke, then known as West Chester Arns Nursing and
Rehabilitation Center, entered into an agreenent wherein CGB
agreed to provide physical, occupational, and speech therapy

services for Penbrooke (“Penbrooke Agreenment”). On Cctober 7,



1996, Plaintiff CGB and Defendant Prospect entered into a simlar
agreenent (“Prospect Agreenent”). Wthin both the Penbrooke and
Prospect Agreenents was a provision indicating that in the event
either of the respective Agreenents was term nated, Penbrooke and
Prospect would not, for a period of twelve nonths, enploy or
contract wth any physical, occupational, or speech therapist who
was then working for or had been enployed, within the past twelve
months, by Plaintiff CG to perform physical, occupational, or
speech t her apy.

On June 30, 1998, Defendants Prospect and Penbrooke
sent termnation notices to CGE, giving 90 days notice to be
effective Septenber 30, 1998. Plaintiff alleges that on July 31,
1998, Marjorie Tomes, Adm nistrator of Prospect and enpl oyee of
Sunrise, called all CGB therapists, assistants, and aides into
her office and told themthat as of Septenber 30, 1998, CGB woul d
no | onger provide services at Prospect Park and Penbrooke. She
further stated that Synphony woul d take over as of Cctober 1,
1998. Plaintiff also alleges that at this sane neeting, M.
Tones asked the CGEB therapists, assistants, and ai des whet her any
of them wi shed to work for Synphony. M. Tones allegedly took
down the nanes of those who did. Plaintiff also avers that
Synphony contacted the therapists, assistants and aides at both
t he Penbrooke and Prospect Park facilities, urging themto remain

at their respective facilities and work for Synphony.



On August 3, 1998, plaintiff’'s attorney sent a letter
to Ms. Tonmes, advising her that “My information is that you
personal | y approached CEB' s therapists and engaged in a dial og
with them or groups of them in which you appear to have
interfered tortiously with the contractual relationship between
C@& and those therapists. . . . Wre this natter to go into
litigation as, for exanple, a suit against you personally and
Sunrise, your enployer, for tortious interference with contract,
one of the areas CGB would investigate in its discovery is
whet her Sunrise, or even you personally, stood to benefit
financially fromthat tortious interference with contract.” M.
Tones then allegedly reported this letter to Defendants RHA
Sunrise, and Synphony. On Septenber 16, 1998, plaintiff’s
attorney sent a letter to Synphony addressing, inter alia, Tones’
solicitation of plaintiff’s enpl oyees.

As of Septenber 30, 1998, plaintiff’s staff was not
permtted to continue working at either the Penbrooke or the
Prospect facilities. Thereafter, Defendant Synphony hired,
according to plaintiff, at least three CG therapists and one
aide, for which plaintiff was paid no fee.

On Septenber 28, 2001, plaintiff brought this action
all eging the followi ng four counts: 1) breach of contract against
Def endant s Prospect and Penbrooke; 2) nonies due for rental

equi pnent agai nst Penbrooke; 3) tortious interference agai nst



Def endants Sunrise, Synphony, and RHA; and 4) conversion of

Medi care noni es due plaintiff against RHA, Penbrooke, and
Prospect. On February 2, 2001, Defendant Sunrise filed an Answer
to plaintiff’s Conplaint, and on February 16, 2001 Def endant
Sunrise anended its answer. On April 21, 2001, Defendant Sunri se
filed a notion for leave to file a Second Anended Answer. This
noti on was granted as uncontested, and Defendant Sunrise filed
its Second Anended Answer on May 18, 2001. Pursuant to a Mdtion
to Dismss on behalf of Defendant Sunrise, this Court ruled that
the plaintiff violated the statute of limtations for a tortious
interference with a contract claimand subsequently di sm ssed the
plaintiff’s case on August 10, 2001. Presently before the Court

is plaintiff’s Mdtion for Reconsideration of its previous ruling.

DI SCUSS| ON

LEGAL STANDARD FOR RECONSI| DERATI ON
Local Rule of Cvil Procedure 7.1 permts a party to
nmove for reconsideration within ten days of the entry of an
order. CBG properly filed its Mdition for Reconsideration within
the permssible ten day period. The purpose of a notion for
reconsideration is to present newy di scovered evi dence or

correct mani fest errors of | aw Harsco Corp. v. Zlotnicki, 779

F.2d 906, 909 (3d G r. 1985). The case at hand is an exanpl e of

the latter. This Court was m staken in ruling that CGB was



barred by the statute of limtations frombringing a claimfor
tortious interference with a contract against Sunrise. A
clarification of the applicable case | aw shows that CG& fil ed
their action against Sunrise within the applicable statute of
limtations. Therefore, in order to prevent a manifest injustice
of law, this Court nust reverse its previous ruling and all ow

CE' s suit to proceed.

[ 1. PENNSYLVANI A’ S STATUTE OF LI M TATI ONS
The statute of limtations for a claimof tortious

interference with a contract is clearly set forth under 42

Pa.C.S. A. 8 5524(3) at two years. Bender v. Mllhatten, 360

Pa. Super. 168, 173 (1987). This |eaves the Court with one
cruci al question which nust be answered in order to properly rule
on this matter: at what point does the statute start to run on a
claimfor tortious interference with a contract?

In answering this question previously, this Court

erroneously relied upon two federal cases, Elliott, Reigner,

Si edzi kowski & Egan, P.C. v. The Pennsyl vani a Enpl oyees Benefit

Trust Fund, 161 F. Supp.2d 413 (E. D. Pa. 2001), and W ndward

Agency, Inc. v. Cologne Life Reinsurance Co., No. 95-Cv-7830,

1996 WL 392539 (E.D.Pa. July 11, 1996). These cases shoul d not
have been applied here for two reasons. First, they incorrectly

state the Pennsyl vania | aw governi ng when the statute of



[imtations begins to run in a tortious interference case.
Second, both cases address significantly different facts than the

case before the Court and are therefore inapplicable.

A. Elliot and Wndward Incorrectly State Pennsylvania Law

Both Elliot and Wndward m srepresent Pennsyl vania | aw
concerning the requirenments for triggering the statute of
[imtations in a tortious interference claim The Wndward Court
i ndicates, “[a] cause of action for tortious interference with a
contract accrues (and thus, the statute of limtations begins to
run) when one party first learns of another party's interfering
acts.” Wndward 1996 W. at *2. Five years later, the Elliot
Court followed the Wndward deci sion by holding, “[a] cause of
action for tortious interference with [a] contract accrues when
the plaintiff first realizes that the defendant is interfering
with his contract.” Elliot 161 F. Supp.2d at 424.

The Elliot and Wndward Courts have stretched the
Pennsylvania law in this area to say sonething that was never
i ntended. No Pennsylvania State Court has ever expressly held
that notification alone is capable of triggering the statute of
l[imtations. |In fact, to the contrary, Pennsylvania Courts have
carefully avoi ded such a holding. A review of the relevant case
| aw shows that Pennsylvania Courts have interpreted the statute

of limtations in tortious interference clains to begin to run “.



as soon as the right to institute and maintain a suit arises.

.” Pocono Int’'l Raceway, Inc. v. Pocono Produce, Inc., 503

Pa. 80, 84 (1983); See, e.g., Eagan v. U.S. Expansion Bolt

Conpany, 322 Pa. Super. 396, 398 (1983)(A statute of |limtations
only begins to run once the cause of action aries). A cause of
action for tortious interference of contract does not arise
unless the followng four elenments are net: (1) the existence of
a contractual, or prospective contractual relation; (2)

pur poseful action on the part of the defendant, specifically
intended to harmthe existing relation; (3) the absence of
privilege or justification on the part of the defendant; and (4)
the occasioning of actual |egal damage as a result of the

def endant’ s conduct. Paw owski v. Snorto, 403 Pa. Super. 71, 78

(1991); see, e.g., A DE. Food Services Corp. v. City of

Phi | adel phia, No. 95-CV-7485, 1997 W 631121, *11 (E.D. Pa.

Cctober 9, 1997). Therefore, before the statute of |imtations
in atortious interference wwth a contract claimcan begin to
run, damages nust be sustained by the plaintiff as a result of
t he defendant’s conduct. Paw owski 403 Pa. Super. at 79.

Both the Elliot and Wndward Courts relied on Eagan, to
stand for the proposition that notice of an interfering act, in
itself, triggers the statute of limtations. Elliot, 161
F. Supp. 2d at 423.; Wndward, 1996 W. at *2. Eagan, however

never expressly conveys such | aw. The Eagan Court did affirma



| ower court’s finding that the statute began to run on the date
M. Egan was notified of the interfering acts. Curiously, the
opi nion offers no discussion as to when the four elenents of a
tortious interference claimwere net. Such an om ssion, however
shoul d not be interpreted to nean that notification al one
triggered the statue. For if the Egan Court intended to point to
notification as a triggering event, the Court never expressly

i ndi cates such an intent. To the contrary, as indicated
previously, the Egan Court wote, “[i]t is well settled that a
statute of limtations begins to run when the cause of action

accrues.” Eagan 322 Pa. Super. at 398; citing Mers v. USAA

Casualty I nsurance Conpany, 298 Pa. Super. 366, 373 (1982).

Addi tionally, had such an intent been present, the Egan Court
woul d have had to actively rewite the Pennsylvania |law on this
subject, not to nention rule directly against the Pennsyl vani a
Suprene Court’s decision in Pocono which was decided | ess than
two weeks prior to the superior court’s decision in Egan.

If this Court were to follow the |aw as represented by
Elliot and Wndward, gross injustice would occur not only in this
case, but perhaps in future cases as well. A notice triggered
statute, as suggested by the Elliot and Wndward Courts, would
provide different plaintiffs with unequal armounts of tine to file
an identical claim Consider a plaintiff who receives notice of

tortious interference and sinultaneously is able to allege each



of the four elenments required in order to file a tortious
interference claim This plaintiff has two years fromthe date
of notice to file the claim On the other hand, consider a
plaintiff who receives notice and is only able to allege three of
the four elements!. Until all four elenments can be alleged such
a plaintiff is unable to file suit. In the neantine, the statute
of limtations would have been triggered upon notice. Therefore,
if nmore than two years el apses between the tine of notice and the
ability to allege all four elenents, the plaintiff wll be barred
indefinitely frombringing suit. Should the fourth el enent
materialize prior to the end of the two year period, the
plaintiff will have a shorter tinme to file than the plaintiff who
was fortunate enough to have sinultaneous notice and the ability
to allege all four elenents.

The | aw as represented by Elliot and Wndward runs
contrary to the notions of justice. Cearly, this was not the
intent of the Pennsylvania State Legislature in crafting the
statute of limtations for a tortious interference claim
Therefore, this Court feels a need to clarify the law in an
attenpt to prevent further confusion and/or injustice. In
accordance with the previously cited Pennsylvania State Court

cases, this Court nmaintains that the statute of limtations

! Such a scenario is identical to the case at hand where CGB had
notice along with three of the four elements necessary to file suit but was
unable to allege the fourth, damages.

10



begins to run on a claimfor tortious interference with a
contract when the action accrues, that is, when each of the four

el ements of such a claimare present?.

B. Elliot and Wndward are I napplicable to the Instant Case

Even if the |aw were as represented by Elliot and
W ndward, it would not apply to the case at hand. Elliot and
W ndward both present fact patterns under which a plaintiff
recei ved notice of the interfering acts and injury
simul taneously. Elliot 161 F. Supp.2d at 423; Wndward, 1996 W
at *3. The case at hand presents a different scenario. Here,
the plaintiff received notice of the interfering acts nearly two
months prior to actually incurring any damage. Thus, the Elli ot
and Wndward plaintiffs were able to file a conplaint imediately
upon notice whereas CE was unable to file a conplaint until
nearly two nonths after notice. This Court is in no way
suggesting that Elliot and Wndward were decided incorrectly, but
rather, that the msstated law as recited in these cases is
i napplicable to the case at hand.

Despite the diligent research of this Court, no cases
coul d be found where notice of interfering acts are separated by

any appreciable tinme fromdamges. Therefore, this case is one

2 Notice is not mentioned here as it is not applicable to the
facts at hand. In sone cases, lack of notice can bar a statute of limtations
fromrunning. This is known as the “discovery rule.” See Pocono
International Raceway, Inc. v. Pocono Produce, Inc., 503 Pa. 80, 85 (1983).

11



of first inpression. “Wen presented with a novel issue of
[state] law, or where applicable state precedent is anbi guous,
absent or inconplete, [a federal court] nust determ ne or predict

how t he highest state court would rule.” Rolick v. Collins Pine

Co., 925 F.2d 661, 664 (3d Gr. 1991). Taking into consideration
t he | anguage used by the Pennsyl vania Suprene Court in Pocono,

t he hol di ngs in Bednar, Pawl owski and Egan, as well as the

notions of justice and practicality, this Court believes that the
Pennsyl vani a Suprene Court would allow the plaintiff to continue
its suit by finding that the statute of |limtations does not
begin to run upon notice but rather is triggered once an action
has accrued, that is, until all four elenments of a tortious

interference claimare present.

[11. APPLI CATI ON OF THE CORRECT LAW

Application of the proper Pennsylvania |law clearly
shows that CGB filed their claimwell wthin the statute of
limtations. It wasn't until Septenber 30, 1998, or thereafter,
t hat Defendant Synphony allegedly hired three of CG s enpl oyees.
This hiring added the previously mssing fourth el enent, danages,
to C&'s claim Therefore, the statute of Iimtations began to
run on Septenber 30, 1998. Applying the correct statutory two
year time period, Septenber 30, 2000 woul d have been the | ast day

plaintiff could have brought suit. Because CG brought suit on

12



Sept enber 28, 2000, two days prior to the Septenber 30, 2000
deadline, CGB did not violate the statute of limtations in
bringing their action. Accordingly, this Court reverses its

previ ous deci si on.

AN APPROPRI ATE ORDER W LL FOLLOW

Cl arence C. Newconer,

13

S. J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CGB OCCUPATI ONAL THERAPY, | NC., : ClVIL ACTI ON
Plaintiff :

RHA/ PENNSYLVANI A NURSI NG HOVES,
INC., et al., :
Def endant s X No. 00-4918

ORDER

AND NOW this day of Decenber, 2001, it is hereby

ORDERED as fol |l ows:

(1) Plaintiff CE& Cccupational Therapy, Inc.’s Mtion
for Reconsideration (Docunent #41) is GRANTED

(2) The Court’s previous Order (Docunent #39) is
her eby VACATED.

(3) The derk shall REOCPEN this case.

(4) Plaintiff shall have ten(10)days fromthe date of
this Order to anend its conpl aint.

(5 A final pretrial conference shall take place on
Monday, February 11, 2002 at 11:15 AM Al parties shall be
prepared to start trial imrediately foll ow ng said conference.

(6) Al pretrial notions are due by January 7, 2002.

Responses shall be due on January 21, 2002.



(7) Pretrial nenoranda and proposed jury instructions

are due by February 6, 2002.

AND I'T | S SO ORDERED.

Cl arence C. Newconer, S.J.



